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ages would carry costs, a judgment for defendant will not be set aside unless 
there has also been a violation of some well settled rule of law : Jones v. King. 
The principal case was therefore correctly decided, regardless of the question 
of costs. 

Deeds — Grantees — Construction.— B., by warranty deed, conveyed 
certain land. The indenture is recited to be between "B., party of the first 
part, and C. B. and children, parties of the second part," etc., and the party 
of the first part "do grant, etc., to the party of the second part his heirs and 
assigns." The habendum stated, "unto the said party of the second part, 
and unto their heirs and assigns." The covenants run to the "party of the 
second part and unto their heirs and assigns." C. B. subsequently conveyed 
this same land to L. T., who, at the time of the conveyance of the land from 
B. to C. B., was the only child of C. B., now brings action against L, for 
an accounting, claiming to be a tenant in common of the land by virtue of 
the deed from B. to C. B., asstated above. Held, that T. can recover. TyUr 
v. Lilly (1903), — Miss. — , 33 So. Rep. 445. 

The court said : "Upon the whole instrument, it is plain that "his" is 
absurd, foolish, and unmeaning, unless applied to the party of the second 
part; and we, without hesitation, so apply it. This view harmonizes the whole 
instrument, and takes it out from under the wholesome rule that, where the 
granting clause is plain it governs, though the habendum clause be in con- 
flict. Here the granting clause becomes clear only by a survey of the whole 
instrument." It is a familiar rule of construction that all parts of a deed are 
to be construed together, and all parts given effect, if possible. Case v. Dex- 
ter, 106 N. Y. 548, 13 N. E. Rep. 449; Jackson v. Meyers, 3 Johns. (N. Y.) 388. 
It is equally true that where the operative part of a deed is clear and unam- 
biguous, it cannot be controlled by the recitals, habendum, or other parts of 
the deed. Dunbar v. Aldrich, 79 Miss. 698, 31 So. Rep. 341. In each case, 
the court seeks to ascertain, not what the grantor intended to do, but what he, 
in fact, did. Smith v. Lucus, 18 Ch. D. 542; Behn v. Burners, 3 B. & S. 
749; Elphinstone on Inter, of Deeds 92, *p 49. In Martin v. Jones, 62 
Ohio St. 519, land was granted to A. J. and his children after him 
to have and to hold said premises to said A. J. and his heirs forever. Held, 
that A. J. took an estate in fee. In a Missouri case the granting clause of a 
deed was to M. "her children and assigns forever," the habendum was to 
the said M., "her heirs and assigns forever." M. had eight children liv- 
ing at the time the deed was executed and delivered. Held, that M. took a 
fee simple. Rines v. Mansfield. 96 Mo. 394, 9 S. W. Rep. 798. 

Deeds— Reservation — Construction — Extent of Property. — A sold 
certain land to B reserving a building, "known as the chapel," together with 
the "land on which the said building stands." About forty feet from the 
building were some horse-sheds which were erected to be used in con- 
nection with the chapel. The chapel and horse sheds were enclosed on three 
sides with a fence. When the defendant was viewing the premises before 
purchasing them she was in a position where she saw the chapel and where 
she saw or could have seen the enclosure. After B had purchased the premises, 
she entered the above named enclosure and tore down and removed the horse 
sheds. The referee found that sheds and ground within the enclosure were 
not necessary to the reasonable enjoyment of the chapel. In an action by A 
against B for trespass and damages, //«W, that A could recover. Weed v. Wood 
(1903), — N. H. — , 53 Atl. Rep. 1024. 

The court said: "The evidence establishes by a balance of probabilities 
that the parties understood and intended that the words 'land on which said 



